
Changing current law to conform to the suggestions made in the 

preceding chapters is a complex endeavor and should be done 

with deliberate speed—but it should be done. Three changes to the 

current definition of death are needed: (1) the higher-brain-function 

notion should be incorporated, (2) some form of the conscience 

clause should be incorporated, and (3) the concept of irreversibility 

should be clarified.

Incorporating the Higher-Brain-Function Notion

Present law makes people dead when they have lost all functions of 

the entire brain. It is uniformly agreed that the law should incorpo-

rate only this basic concept of death, not the precise criteria or tests 

needed to determine that the whole brain is dead. That is left up to 

the consensus of neurological experts and is likely to change as tech-

nology advances.

All that would be needed to shift to a higher-brain formulation 

is a change in the wording of the law to replace “all functions of the 

entire brain” with some relevant, more limited alternative. There 

are at least three options: references to higher-brain functions, 

cerebral functions, or consciousness. Although we could simply 

change the wording to state that an individual is dead when there 
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148 CHAP TER 7

is irreversible cessation of all higher-brain functions, that poses a 

serious problem. We are now suffering from the problems created 

by the vagueness of the phrase “all functions of the entire brain.” 

Even though referring to “all higher-brain functions” is conceptu-

ally correct, it would be even more ambiguous. The revision would 

lack the needed specificity.

The new phrase could be given substance by referring to the irre-

versible loss of cerebral functions, but we have already suggested two 

problems with this wording. Just as we now know there are some 

isolated functions of the whole brain that should be discounted, so 

there are probably some isolated cerebral functions that most would 

not want to count either. For example, if, hypothetically, an isolated 

nest of cerebral motor neurons were perfused so that if stimulated 

the body could twitch, that would be a cerebral function, but not a 

significant one for determining life any more than a brain-stem reflex 

is. Second, in theory some really significant functions, such as con-

sciousness, might someday be maintainable even without a cere-

brum—if, for example, a computer could function as an artificial 

center for consciousness. The term “cerebral function” adds specificity 

but is not satisfactory.

The language that seems best if integration of mind and body is 

what is critical is the “irreversible cessation of the capacity for con-

sciousness.” This is, after all, what the defenders of the higher-brain 

formulations really have in mind. (If someone were to claim that 

some other “higher” function is critical, that alternative could simply 

be plugged in.) In chapter 5 we actually endorsed a concept of death 

related not only to consciousness but also to the capacity for social 

interaction. We went on, however, to suggest that we could envision 

no cases in which the presence of consciousness would not also permit 

social interactions. Likewise, we cannot envision one who possesses 

the capacity for social interaction without consciousness. The two, we 

argued, were coterminous. We are therefore content to propose a 

higher-brain definition of death based on the irreversible loss of the 

capacity for consciousness. We noted previously that medical experts 
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Crafting a New Definition-of-Death Law 149

need to make some evaluative judgments about what appear to be 

matters of scientific fact. With this qualification acknowledged, we 

will leave the specifics of the criteria and tests for measuring the irre-

versible loss of the capacity for consciousness up to the consensus of 

neurological expertise.1 If the community of neurological expertise 

claims that the irreversible loss of consciousness cannot be measured, 

so be it. We will have at least clarified the concept and set the stage 

for the day when it can be measured with sufficient accuracy.

The Conscience Clause

A second significant change in the definition of death would be the 

incorporation of the conscience clause. This clause would permit indi-

viduals, when competent, to execute documents choosing alternative 

definitions of death that are, within reason, not threatening to the 

significant interests of others. Although New Jersey law permits choos-

ing only a heart-oriented definition as an alternative to a whole-brain 

position, and the Japanese law permits limited options for choosing a 

whole-brain definition as an alternative to a circulatory definition, our 

proposal is to choose a default definition, perhaps a whole-brain 

default, and permit individuals to choose a reasonable alternative, say, 

a somatic or higher-brain view. Assuming some version of a whole-

brain formulation—adjusted to acknowledge that minor, cellular 

electrical activity and probably also hormonal regulatory functions 

should be ignored—as a default definition would permit choosing 

either somatic or higher-brain-oriented (consciousness-based) defini-

tions as alternatives.

As we have indicated, New Jersey law presently permits only com-

petent adults to execute such conscience clauses. This, of course, 

excludes the possibility of parents choosing alternative definitions 

for their children. We argue that just as legal surrogates have the 

right to make medical treatment decisions for their wards, provided 

the decisions are within reason, so too should they be permitted to 
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150 CHAP TER 7

choose alternative definitions of death, provided the individual had 

never expressed a preference. Although New Jersey law tolerates only 

explicitly religiously based variation, we would favor variation based 

on any conscientiously formulated position.

As a shortcut the law could state that patients who had opted for 

the consciousness-based definition who had clearly irreversibly lost 

consciousness because their heart and lung function had ceased 

could continue to be pronounced dead according to criteria measur-

ing heart and lung function. It would have to be made clearer than 

in the present Uniform Determination of Death Act that measuring 

circulatory function is simply an alternative means for measuring the 

loss of consciousness. We see no reason to continue including the 

alternative forms of measurement in the legal definition itself. We 

would simply leave those to the criteria articulated by the consensus 

of experts. As long as heart and lung function had stopped long 

enough to make a return of consciousness impossible, the individual 

could be pronounced dead based on higher-brain function loss.

Similarly, for those who rely on the default (modified whole-brain) 

definition, as long as heart and lung function had stopped long 

enough to make impossible the return of any brain function (adjusted 

to exclude trivial electrical and hormonal functions), the individual 

could be pronounced dead based on whole-brain function loss.

Clarification of the Concept of Irreversibility

One final change needs to be made regardless of whether the higher-

brain concept and the conscience clause are added to the law defining 

death. In chapter 2 we summarized the controversy over the notion 

of irreversibility included in the law. It has sometimes been under-

stood to mean that the critical function—brain function, circulatory 

function, or higher-brain function, depending on the concept one 

chooses—physiologically could not be restarted. Because this implies 

that the physiological substrate for the function has been destroyed, 
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Crafting a New Definition-of-Death Law 151

this version of irreversibility is sometimes called “physiological 

irreversibility.”

Alternatively, irreversibility has been understood to mean “will 

never be restarted.” Sometimes the critical function could be restarted 

but will not be, perhaps because needed technology or those with the 

requisite skills are not present or perhaps because someone has made 

a valid decision that resuscitation will not be attempted. For example, 

a patient suffering a terminal illness may have on record an advance 

directive refusing further resuscitation. In such a case it would be 

illegal and immoral to attempt resuscitation. After one has waited 

long enough to rule out the restarting of function spontaneously 

(autoresuscitation), one could conclude that the stoppage is irrevers-

ible, in the sense that no one will try to reverse the function loss. This 

is sometimes called “legal irreversibility” or merely “permanent” 

function loss.

The original model definitions of death were typically not clear on 

which meaning of irreversible was intended. One might be inclined 

to opt for the more conservative notion of physiological irreversibil-

ity. Doing so, however, conflicts with the traditional practice of 

medicine. Consider an elderly patient with metastatic cancer who 

has an advance directive refusing life support who then suffers a 

cardiac arrest. Typically, a physician present, after having established 

the absence of a circulatory function, will simply pronounce death. 

No resuscitation will be attempted, and there will be no waiting 

period for the body’s tissues to decline to the point that circulation 

could not be restored. There is simply no point in waiting. In other 

words, traditionally, we have measured irreversibility using the “will 

not be restored” definition rather than the “physiologically cannot be 

restored” version.

Now that the issue is clear, a model law needs to specify which 

meaning is intended. We recommend the traditional notion of “will 

not be restored”—that is, the function morally or legally cannot be 

restored. This is standard practice today, and it should be made 

explicit in the model law. We do so in the text we recommend.
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A Proposed New Definition of Death 
for Public Policy Purposes

This leads to a proposal for a new definition of death, which would 

read as follows:

There shall be three acceptable definitions of death: (1) irre-

versible loss of all functions of the entire brain, excluding 

cellular-level and hormonal regulatory functions; (2) irrevers-

ible loss of consciousness; and (3) irreversible loss of circulatory 

function. A determination of any of these for the purpose of 

pronouncing death shall be made in accordance with accepted 

medical standards. Definition (1) shall be the default definition 

according to which an individual shall be declared dead unless 

he or she, while competent, or a designated surrogate, legal 

guardian, or next of kin, as specified below, has asked that the 

individual be declared dead according to definition (2) or (3). 

“Irreversible” shall be taken to mean that a valid decision has 

been made not to attempt reversal, and there is an empirical 

basis for believing there will be no spontaneous reversal. An 

individual who has chosen one of these alternatives shall be 

declared dead according to the definition that he or she has 

chosen. However, no individual shall be treated as dead for 

public policy purposes unless he or she has sustained irrevers-

ible cessation of all consciousness and no individual shall be 

treated as alive for public policy purposes if he or she has irre-

versibly lost all circulatory and respiratory functions.

Unless an individual has, when competent, selected a defini-

tion of death to be used for his or her own death pronounce-

ment, a designated surrogate, legal guardian, or next of kin (in 

that order) may do so relying on substituted judgment, insofar 

as information is available about the patient’s own wishes. If no 

such information is available, the decision maker shall rely on a 

best-interest determination. The definition selected by the indi-
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vidual, designated surrogate, legal guardian, or next of kin shall 

serve as the definition of death for all legal purposes. If no such 

alternative is selected, then the default definition shall be used.

Some have proposed that an additional paragraph prohibiting a 

physician with a conflict of interest (e.g., an interest in the organs of 

the deceased) from pronouncing death. We are not convinced that 

paragraph is needed, however.

Conclusion

It has been puzzling why what at first seemed like a rather minor 

debate over when a human was dead should have persisted as long as 

it has. Many thought the definition-of-death debate was a technical 

argument that would be resolved in favor of the more fashionable, 

scientific, and progressive brain-oriented definition as soon as the 

old romantics attached to the heart died off. It is now clear that 

something much more complex and more fundamental is at stake. 

We have been fighting over the question of who has moral standing 

as a full member of the human moral community, a matter that 

forces on us some of the most basic questions of human existence: the 

relation of mind and body, the rights of religious and philosophical 

minorities, and the meaning of life itself.

We are left with two options if we do not adopt the definition we 

propose including a conscience clause. First, we could revert to a 

circulatory or somatic definition of death, following the arguments 

of Shewmon, Miller and Truog, and the minority of the US Presi-

dent’s Council on Bioethics.2 We would then need to face the ques-

tion of whether certain prohibitions encapsulated in the dead donor 

rule should be abandoned. For example, we could choose to permit 

organ procurement in certain limited cases before death, as endorsed 

by Miller and Truog, who have argued for the legitimacy of organ 

procurement in cases of individuals who have decided to withdraw 
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from life support and who have also acted to donate their organs. 

That would, in effect, mean abandoning the dead donor rule and 

permitting intentional, active killing of this group of patients—kill-

ing by organ procurement. We think those drastic social policy 

changes are unlikely, although a 2015 survey suggests that a major-

ity of the US public may support such a policy change.3 The alterna-

tive, if we are to revert to a circulatory or somatic definition of death, 

is to hold to the dead donor rule and permit the procurement of 

life-prolonging organs only by donation after circulatory death—

this would mean a substantial loss of organs, but it is a plausible 

position if one is committed to the circulatory definition of death. If 

that option is chosen, major social and public policy changes would 

be required, including amending all state and national definition-

of-death laws to repeal the brain-based positions. That would be a 

major social undertaking.

The second alternative is to opt for some version of a higher-brain 

definition. Individuals would be declared dead when they irrevers-

ibly lose the capacity for consciousness. A large minority of the 

population in Western culture appears to hold this position, but only 

a minority. Adopting it without a conscience clause would impose a 

still-controversial definition on a large number of people. We are not 

certain whether some version of the higher-brain-oriented definition 

of death will be adopted in any legal jurisdiction anytime soon, but 

we are convinced that the now old-fashioned whole-brain-oriented 

definition of death is becoming less and less plausible as we realize 

that no one really believes that literally all brain functions must be 

irreversibly lost in order for an individual to be dead. Unless some 

public consensus is expressed in state or federal law conveying agree-

ment on exactly which brain functions are insignificant, we are all 

vulnerable to a slippery slope in which private practitioners choose 

for themselves exactly where the line should be drawn from the top 

of the cerebrum to the caudal end of the spinal cord. There is no 

principled reason to draw it exactly between the base of the brain 

and the top of the spine. Better that we have a principled reason for 
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drawing it. To us, the principle is that for human life to be present—

that is, for the human to be treated as a member in full standing of 

the human moral community—there must be integrated functioning 

of mind and body. This means some version of a higher-brain-

oriented formulation relying on the presence of a capacity for con-

sciousness and social interaction. At the same time, we understand 

that not everyone shares this view. We see no significant, unavoidable 

social costs in permitting people to choose, based on their beliefs and 

values, from among the plausible definitions—the somatic, whole-

brain, and higher-brain views.

Notes

1. Even determining the criteria for measuring irreversible loss of 
capacity for a brain function such as consciousness involves fundamen-
tally nonscientific value judgments. The community of neurologists, for 
example, would need to choose a probability level at which the predic-
tion of irreversibility can be made. They would have to add nuanced 
meaning to the terms critical for the enterprise. They would have to 
assume certain concepts in their work. Neurologists are not experts in 
any of these matters. In theory the lay community could disagree with 
the consensus of neurological experts, and in disputes over these mat-
ters, the lay population would have a legitimate claim to have their 
preferences and assumptions used in choosing the criteria for measuring 
irreversible loss of consciousness. For example, if the lay population 
wanted greater levels of statistical significance than the community of 
neurological experts, there is no rational reason why the neurologists’ 
choice of a significance level should prevail. See Veatch RM, Death, 
Dying, and the Biological Revolution, rev. ed. (New Haven, CT: Yale 
University Press, 1989), 41–44; Veatch RM, “Consensus of expertise: 
the role of consensus of experts in formulating public policy and esti-
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ethics, 2008).

3. Nair-Collins M, Green SR, Sutin AR, “Abandoning the dead 
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